
time to time. All policies of insurance required by the terms of this Deed of Trust
shall contain an endorsement or agreement by the insurer that any loss shall be
payable in accordance with the terms of such policy notwithstanding any act or
negligence of Mortgagor which might otherwise result in forfeiture of said insurance
and the further agreement ofthe insurer waiving all rights ofset off, counterclaim or
deductions against Mortgagor. If Mortgagee consents to Mortgagor providing any of
the required insurance hereunder through blanket policies carried by Mortgagor and
covering more than one location, then Mortgagor shall deliver to Mortgagee a
certificate of insurance for each such policy setting forth the coverage, the limits of
liability, the name of the carrier, the policy number, and the expiration date. At least
ten (10) days prior to the expiration of each such blanket policy, Mortgagor shall
furnish Mortgagee with evidence satisfactory to Mortgagee of the payment of the
premium for and the reissuance of a policy continuing such blanket insurance in
force.

D. Performance for Mo~agor. If Mortgagor fails to pay any tax, assess
ment, insurance premium or oter charge called for herein, Mortgagee may, at its
option, pay the same, or ifMortgagor fails to perform any ofMortgagor's covenants or
agreements herein, Mortgagee may, at its option, correct or cause to be corrected the
default and pay such sums in connection therewith as Mortgagee shall determine to
be necessary or advisable, and all taxes, assessments, charges, insurance premiums
and sums paid by Mortgagee in connection with such matters shall be immediately
repayable by Mortgagor to Mortgagee, together with interest on each such amount at
the maximum non-usurious rate of interest per annum allowed by applicable law
from the date the sum is paid by Mortgagee, until the same is refunded to Mortgagee,
and all such amounts and the interest thereon shall be secured hereby.

E. Escrow of Funds. At Mortgagee's written request, Mortgagor agrees to
deposit with Mortgagee monthly, or at such other intervals as specified in such
request, a sum which will be sufficient to pay taxes, assessments, charges and fire
and other hazard insurance premiums as they become due, all as estimated by
Mortgagee, which sum shall be held by Mortgagee in escrow to pay such taxes,
assessments, charges and premiums, but which shall not bear interest and may be
commingled with other funds of Mortgagee. If at any time the funds so held by
Mortgagee are insufficient to pay any tax, assessment, charge or insurance premium,
Mortgagor shall, upon receipt ofnotice, deposit with Mortgagee such additional funds
as are necessary to remove such deficiency. If the Indebtedness is for any reason
declared immediately due and payable, funds held by Mortgagee for payment of such
charges or premiums as herein provided may, at Mortgagee's election, be applied on
the Indebtedness in such manner as Mortgagee so elects.

F. Use of Properties. Mortgagor will abstain from and not permit the
commission of waste upon, in or about the Properties, will maintain the Properties in
good operating condition and repair at all times, will not remove or demolish the
buildings or other improvements now or hereafter constituting a part of the Prop
erties, or alter the design or structural character of any such buildings or improve
ments unless Mortgagee shall first consent thereto in writing. Mortgagor will not
use, maintain, operate or occupy, or allow the use, maintenance, operation or
occupancy of, the Properties in any manner which: (a) violates any law or ordinance,
(b) may be dangerous unless safeguarded as required by law, (c) constitutes a public
or private nuisance, or (d) makes void, voidable or cancellable, or increases the
premium of, any insurance then in force with respect thereto.
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G. Insuranc and Condemnation Proc eds. Mortga,ee shall be entitled to
receive the procee s 0 any Insurance covennl any part of the Properties (and if paid
jointly to Mortga,or and Mortlagee, Mortgagor shall promptly endorse andlor
deliver such proceeds to Mon,agee) and shan also be entitled to receive any sums
which have been awarded but not paid or which may hereafter be awarded to
Mort,a,or for the condemnation (or conveyance in lieu thereof) of the Properties or
any part thereof for public use or for damales caused by public works or construction
on or near the Properties. All such proceeds and awards are hereb~ assigned by
Mortga,or to Mortgalee, and Mortgagor agrees, upon Mortlagee s request, to
execute and deliver any additional assignments or documents which will better
entitle or enable Mortgagee to collect and receipt for the same. All such proceeds and
awards may be applied by Mort,agee, at its sole and exclusive election, either toward
the satisfaction of the Indebtedness (in such manner and in such order with respect to
maturities as Mortgagee shall determine) or to reimburse Mortgagor for all or part of
the cost of restoring the Properties. Mortgagor hereby authorizes and directs each
insurance carrier under any and all insurance policies covering the Properties to pay
directly to Mortgagee all proceeds payable under such insurance policy or policies and
agrees that Mortgagee may (but shall not be obligated to) collect, settle or
compromise any claim with regard to any such insurance policies, said authorization,
being deemed irrevocable and a power coupled with an interest. Mortgagee shall
have the right to participate in any condemnation proceedings and to be represented
therein by counsel of its choice.

H. Post-Foreclosure Ri~. Following any sale of the Properties, or any part
thereof, under the provisions offfifs instrument, all persons and parties in possession
of the property sold shall be divested of any and all interest in and claim to the
Properties, and shall be obligated to immediately vacate the premises, and prior to
such vacation shall be tenants at sufferance of the purchaser of the property sold and
shall be subject to eviction in an action of forcible detainer; provided, the provisions of
this subparagraph shall be subject to any agreements made in writing by Mortgagee
with reference to any existing and/or future leases; provided, further, the purchaser
at any foreclosure sale shall have the option but not the obligation to affirm any then
existing leases or tenancies or otherwise succeed to the rights of Mortgagor there
under.

1. Subro£tation. To the extent that any of the Indebtedness represents funds
utilized to satisfy any outstanding indebtedness or obligations secured by liens,
rights or claims against the Properties or any part thereof, Mortgagee shall be
subrogated to any and all liens, rights, superior titles and equities owned or claimed
by the holder of any such outstanding indebtedness or obligation so satisfied, however
remote, regardless ofwhether said liens, rights, superior titles and equities are by the
holder(s) thereof assigned to Mortgagee or released.

J. Homestead. Mortgagor represents and covenants that -the Properties
form no part of any property owned, used or claimed by Mortgagor as a business or
residential homestead, or as exempt from forced sale under the laws of the State of
Texas, and disclaims and renounces all and every such claim thereto.

K. No Modification or Termination of Lease. Mortgagor will not surrender
its leasehold estate under the Lease, will not exercise any rights under the Lease to
terminate the Lease and will not otherwise terminate or cancel the Lease. As further
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security for the repayment of the indebtedness secured hereby and for the
performance of the covenants contained in the Note and all other documents and
instruments executed pursuant thereto or in connection therewith, Mortgagor hereby
assigns to Mortgagee all of Mortgagor''S rights, privileges and prerogatives, if any, as
lessee under the Lease to terminate the Lease. Mortgagor will not, without first
obtaining the express written consent of Mortgagee, modify, change, supplement,
alter or amend the Lease, either orally or in writing. Any modification, change,
supplement, alteration or amendment of the Lease without the prior written consent
thereto by Mortgagee shall be void and of no force or effect.

L. No Release of Obligations. No release or forbearance ofany ofMortgagor's
obligations under the Lease, pursuant to the Lease or otherwise, shall release
Mortgagor from any of its obligations under this Deed of Trust, including its
obligations with respect to the payment of rent as provided for in the Lease and the
performance of all of the terms, provisions, covenants, conditions and agreements
contained in the Lease to be kept, performed and complied with by the lessee under
the Lease.

M. Additional Covenants Regarding the Lease. Mortgagor covenants and
agrees to pay when due all rents and other payments provided for in the Lease and to
perform all covenants and agreements contained in the Lease to be kept, performed
and complied with by the lessee thereunder. Mortgagor further co~enantsand agrees
not to assign all or any portion ofMortgagor's interest under the Lease or sublease all
or any portion of the premises covered thereby, or to take any action that would effect
or permit the termination of the Lease without Mortgagee's prior written consent.
Mortgagor covenants to furnish to Mortgagee within thirty (30) days after the date on
which rents and/or other payments are due and payable by Mortgagor under the
Lease, receipts or other evidence satisfactory to Mortgagee evidencing the full
payment thereof. Mortgagor agrees that it will promptly notify Mortgagee of any
circumstances which give rise to a right on the part of Mortgagor under the Lease to
make or participate in any determination which may affect the Leasehold Estate or
the Properties, or the disposition or custody of any proceeds from the Properties and
Mortgagor hereby assigns to Mortgagee all of its rights to make or participate in any
such determination. Mortgagor shall give immediate notice to Mortgagee of any
notice Mortgagor receives from the lessor under the Lease, specifying any claimed
default by Mortgagor under any such Lease.

III.

EVENTS OF DEFAULT

A. The occurrence of anyone of the following shall be a default hereunder
(herein referred to as an "Event of Default"):

(1) Mortgagor fails to pay any installment of principal or interest on the
Indebtedness when and as the same become due and/or payable;

(2) Mortgagor fails tojerform or comply with any covenant or agree
ment of Mortgagor containe in this instrument or in the Note or in any
instrument executed in connection herewith or as security for the Note;
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(3) A default by Mortgagor under the Lease;

(4) Mortgagor, the then owner of all or any part of the Properties or any
guarantor ofthe Indebtedness:

(a) does not pay its debts as they become due or admits in writing
his or its inability to pay its debts;

(b) makes an assignment for the benefit of creditors;

(c) is the subject of a petition (voluntary or involuntary) in
bankruptcy under Title 11 of the United States Code and/or other
applicable state bankruptcy laws, as same may be amended from time to
time, whether voluntary or involuntary, or for corporate reorganization
filed by or against any such party;

(d) a receiver is appointed for any such party or any part of the
Properties;

(e) fails to have discharged within a period of ten (10) days any
attachment, sequestration or similar writ levied upon ~y property ofsuch
party; or

(1) fails to pay immediately any final money judgment against
such party;

(5) Any litigation commences which hinders or delays the collection of
any part of the Indebtedness or the exercise of any right or option of Mortgagee
or the Trustee hereunder, original or Substitute;

(6) Any representation or warranty made by Mortgagor herein or in any
instrument executed in connection with or as security for the Indebtedness or in
any financial statement or other writing delivered to Mortgagee in connection
with the Indebtedness shall be or become false or misleading in any respect;

(7) The holder of any lien or security interest on the Properties or any
portion thereof (whether inferior or superior to the liens and security interests
hereunder) institutes foreclosure or other proceedings for the enforcement of its
remedies; or

(8) The occurrence of any event or transaction prohibited under Articles
II or V hereof.

B. Upon the occurrence of an Event of Default, at any time or from time to
time, Mortgagee may at its election exercise any ofthe rights, remedies and recourses
set forth herein or otherwise allowed by law or in equity without notice of intent to
accelerate, notice of acceleration, presentment, protest, demand, or action of any
nature whatsoever (each of which is hereby expressly waived by Mortgagor and any
guarantor of the Indebtedness).
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Trustee:

Mortgagor:

Mortgagee:

IV.

ADDRESSES

The addresses of MortgagorlDebtor, Mortgagee/Secured Party and
Trustee, are as follows:

Chameleon Radio Corporation
10865 Rockley Road
Houston, Texas 77099
Attention: Don Werlinger

Landrum Enterprises, Inc.
1905 West Loop
EI Campo, Texas 77437
Attention: J. H. Landrum

Chanse L. McLeod, Trustee
Andrews & Kurth L.L.P.
4200 Texas Commerce Tower
Houston, Texas 77002

Except as may otherwise be specifically provided for elsewhere herein, any
notice or communication required or permitted hereunder shall be given in writing,
sent by personal delivery or by depositing same in the United States mail, postage
prepaid, registered or certified, return receipt requested, addressed to the applicable
party at its address set forth above. Ifmailed, such notice or communication shall be
deemed given upon deposit of same in the United States mail. Any notice or
communication made or effected in any other manner shall be deemed given upon
actual receipt thereof. Mortgagor and Mortgagee shall each have the right to
designate from time to time another address for purposes of this instrument and any
notice or communication required or permitted hereunder by written notice to the
other party sent in accordance herewith.

V.

TRANSFER OF THE PROPERTIES

In the event of a sale, transfer, assignment or lease of the legal or
equitable title to the Properties or any part thereof or interest therein (including the
execution of a contract for deed or similar contract) to any person or entity
whatsoever, including without limitation Mortgagor or any trustee or agent acting in
Mortgagor's behalf, without the prior written consent of Mortgagee, Mortgagee may,
at Mortgagee's option, exercise any of the rights, remedies and recourses set forth
herein, including without limitation, the right to declare all of the Indebtedness
secured hereby immediately due and payable, and all proceeds or sums from said
sale, transfer, assignment or lease shall constitute a trust fund held for the benefit of
Mortgagee to be applied against the Indebtedness secured hereby. IfMortgagor is a
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ATTORNEYS AT LAW

200 MONTGOMERY BUILDING
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PETER GUTM,.NN
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• NOT ADMlnl:D IN D.C.

RECEIVED
MAR 13 199~

March 13, 1995

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

0: KIOX(AII), Bay city, 'resas
Application for Assiquaent of License
ree rile No. BAL-'S021IBA

Dear Mr. Caton:

Transmitted herewith is an original and two (2) copies of an
amendment to the above-referenced assignment application. This
amendment contains a copy of the definitive "Agreement of Pur
chase and Sale of Assets" by and between the Buyer and Seller and
is intended to be substituted for that supplied with the assign
ment application.

Should any questions arise in connection with this matter,
kindly communicate directly with the undersigned.

Respectfully sUbmitted,

#~~C_
Howard J. Barr
Counsel to Landrum Enterprises, Inc.

Enclosures

if:
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This declaration is made pursuant to Section 73.1150 ofthe Commission's Rules, in

connection with the Application for Consent to the Voluntary Assignment ofLicense of

Station KlOX AM at Bay City, Texas from Landrum Enterprises, Inc. to Chameleon

Radio Corporation.

Except as clearly disclosed in detail in the Application, there are no agreements,

arrangements, or understandings for reimbursement of Seller's expenses or other payments to

Seller, for the Seller's retention ofany interest in the station, for options or any other means by

which Seller may acquire such an interest, or for any other actual or potential benefit to Seller

in the form of loans, the subsequent repurchase ofSeller's interest, or otherwise. Seller is not

retaining any interest in Station KIOX AM , any right to reassignment ofthe station:or

any right to use the facilities ofthe station. Nor is Seller receiving any consideration other

than stated in the Agreement.

This Declaration may be signed in counterpart.

Landrum Enterprises, Inc.

1. H. Landrum, President

BUYER: Chameleon Radio Corporation

Date: g. -1<1-9ct



AGREEMENT OF PURCHASE AND SALE OF ASSETS

This Agreement (this "Agreement") is made as of the 10th day of March, 1995, by and

between CHAMELEON RADIO CORPORATION, a Texas corporation ("Buyer"), and LANDRUM

ENTERPRISES, INC., a Texas corporation ("Seller").

WHEREAS, Seller owns and operates radio broadcast station KIOX-AM in Bay City,

Texas (the "Station"); and

WHEREAS, subject to the required consent of the Federal Communications Commission

(the "FCC") and the terms and conditions set forth in this Agreement, Seller desires to sell, and Buyer

desires to purchase, all the real property, personal property, tangible and intangible assets of Seller

used in the operation of the Station;

NOW, THEREFORE, in consideration of the premises and the mutual covenants,
,--'

considerations and promises herein made, and other good and valuable consideration, the receipt and

sufficiency ofwhich are hereby acknowledged, the parties hereto agree as follows:

ARTICLE I

PURCHASE AND SALE OF ASSETS

1.1 Sale of Assets. Subject to the terms and conditions set forth in this Agreement,

Seller agrees to sell, convey, transfer, assign and deliver to Buyer, free and clear of all liens, claims,

and encumbrances (except for Permitted Encumbrances as defined in Section 8.7 hereof), and Buyer

agrees to purchase from Seller, all the real property, personal property, tangible and intangible assets

used in the operation ofthe Station as presently being operated (excluding only the Excluded Assets as

defined in Section 1.2 hereof), which assets are collectively referred to as the "Assets" and which

include, without limitation, the following:

(a) All the personal property, equipment, office machines, supplies, materials,

furniture, fixtures, antennae, transmitting, broadcasting and receiving facilities and
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equipment, control room facilities and equipment, generators and amplifiers, and all other

tangible personal property of every kind and character owned by Seller and used in or in

connection with the Station or the operation thereof, situated in Matagorda County, Texas

including, without limitation, the property set forth and described on Exhibit 1.1A attached

hereto (which said Exhibit and all Exhibits hereafter referred to are by such attachment and

reference incorporated herein and made a part hereoffor all purposes);

(b) All rights, licenses, permits and authorizations issued by any regulatory agency

(including, without limitation, the FCC), service marks, copyrights, franchises, and other

intangible personal property ofthe Seller ofwhatsoever kind and character which are used in or

in connection with the operation of the Station, including, without limitation, all business,

goodwill, licenses, authorizations and applications listed or referenced on Exhibit 1.lB annexed

hereto; provided, however, that Seller shall retain, and the Assets shall not include, the right to

use the call letters of the Station; provided, further, that with respect to FCC rights, licenses,
~

permits, authorizations and applications (the "FCC Authorizations") Seller agrees to transfer

such FCC Authorizations to Buyer to the extent same are assignable.

(c) All radio time and advertising agreements and all of those certain agreements,

arrangements, commitments and understandings, written or oral, expressed or implied,

material to the Station or to the operation thereof, to which Seller is a party or by which the

Assets are bound which agreements, arrangements, commitments, and understandings are

listed, described or referenced on Exhibit 1.1C annexed hereto (unless such agreements,

arrangements, commitments or understandings were disapproved by Buyer in writing on or

before the Closing Date, as contemplated by Exhibit 1.1C attached hereto);

(d) All real property, including, without limitation, land, improvements, rlXtures,

buildings, easements, appurtenances and agreements or arrangements of lease or other

tenancies or rights of occupancy or use with respect to real property or interests therein and

rights-of-way and all similar properties owned by Seller in connection with the Station, which

are described or referenced on Exhibit 1.10 annexed hereto;

-2-
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(e) All inventories (including, without limitation, inventories of materials, supplies

and replacement parts and tapes, recorded programs and commercials and Seller's library of

records, tapes and recordings) maintained by Seller for, or in connection with, the operation of

the Station on the Closing Date; and

(f) All books and records (or copies thereof) owned by Seller and relating to the Assets

or to their maintenance or efficient operation or to the business of the Station, including, but

not limited to, books of account, journals and ledgers, customer lists, vendor files, repair and

maintenance records, files, correspondence, memoranda, blue prints, maps, plats, drawings,

specifications and other similar writings and archives.

1.2 Excluded Assets. Notwithstanding the foregoing, the following assets shall be

retained by Seller and shall not be sold or transferred to Buyer (such retained assets being herein

collectively called the "Excluded Assets"):

(a) Cash, bank balances, monies in possession of any banks or trust companies and

similar cash items ofSeller on hand on the Closing Date;

(b) Accounts receivable attributable to the Station and arising on or prior to the

Closing Date;

(c) All real property owned by Seller which is not described or referenced on Exhibit

LID annexed hereto;

(d) All assets owned by Seller related to the operation or business of radio broadcast

station KIOX·FM in EI Campo, Texas (the "FM Station"), including the call letters "KIOX";

(e) AU prepaid expenses, utility and other deposits accrued prior to the Closing Date;

and

(f) All books, records and documents of the Seller including, without limitation,

Seller's minute books, corporate seal, treasury stock, the name "Landrum Enterprises, Inc." and

similar items relating to the corporation or the FM Station and not involving the Station or

Assets to be transferred hereunder. Notwithstanding the foregoing, any of Seller's books,

records and documents retained by Seller and required by Buyer in connection with the

-3-
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operation ofthe Station shall, on reasonable notice, be made available to Buyer for examination

and, to the extent reasonably necessary, duplication after the Closing at the office ofSeller for a

period ofone (1) year.

1.3 Purchase Price. In consideration of the sale of the Assets under this Agreement,

Buyer shall pay to Seller the sum of One Hundred Fifty Thousand Dollars ($150,000), subject to

adjustment pursuant to Section 1.3(c) (the "Purchase Price"). The Purchase Price is payable as

follows:

(a) Simultaneously with the execution of that certain Agreement dated February 13,

1995 between Buyer and Seller, Buyer has paid into escrow, as a deposit against the Purchase

Price, the amount of Ten Thousand Dollars ($10,000), to be applied at the Closing against the

Purchase Price. Such deposit will be held by John W. Saunders, Media Broker (the "Broker")

until the Closing or earlier termination ofthis Agreement in accordance with the terms hereof;

(b) At the time the Application (as defined in Section 6.1 hereof) is filed with the FCC,
./

Buyer shall pay into escrow, as a deposit against the Purchase Price, the amount of Fifteen

Thousand Dollars ($15,000), to be applied at the closing against the Purchase Price. Such

deposit will be held by the Broker until the Closing or earlier termination of this Agreement in

accordance with the terms hereof; and

(c) At the Closing, Buyer shall (i) deliver to the Seller a Promissory Note (in the form

attached hereto as Exhibit 1.3) in the amount ofOne Hundred Thousand Dollars ($100,000) (the

"Promissory Note") and (ii) pay to Seller the additional sum of Twenty-Five Thousand Dollars

($25,000) in immediately available funds by wire transfer or, at Seller's option, by certified

check; provided, however, that Buyer shall have the option at Closing to pay to Seller a cash

amount equal to One Hundred and Ten Thousand Dollars ($110,000) in lieu of the Promissory

Note and cash payment required by clauses (i) and (ii) of this Section 1.3(c), in which case the

total Purchase Price shall be One Hundred and Thirty-Five Dollars ($135,000).

1.4 Assumption of Liabilities. At Closing, Buyer shall assume the Assumed

Liabilities (as hereinafter defined) pursuant to a written assumption agreement ("Assumption
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Agreement") in substantially the form ofExhibit 1.4 attached hereto. As used in this Agreement, the

term "Assumed Liabilities" shall mean (i) the liabilities, duties and obligations ofSeller which accrue

after the Closing Date under those leases, contracts, licenses and other agreements and instruments

expressly listed or referenced on Exhibit 1.1C attached hereto (unless such agreements,

arrangements. commitments or understandings were disapproved by Buyer in writing on or before the

Closing Date, as contemplated by Exhibit 1.IC attached hereto), (ii) any sales tax which may be

payable with respect to the sale of the Assets pursuant hereto, and (iii) such other obligations and

liabilities of Seller, if any, as Buyer shall expressly agree to assume in the Assumption Agreement.

The parties hereto acknowledge and agree that the Assumed Liabilities are the only liabilities and

obligations of Seller being assumed by Buyer and that, except to the extent expressly provided in the

Assumption Agreement, the Assumed Liabilities shall not include any liability or obligation of Seller

ofany nature whatsoever existing or incurred by Seller on or prior to the date of the Closing.

1.5 Adjustments and Assumptions. The operation of the Station, and the income and
/

expenses attributable thereto shall, except as otherwise expressly provided in this Agreement, be for

the account of Seller up to 12:01 A.M. on the Closing Date and shall thereafter be for the account of

Buyer. Expenses such as power and utility charges, lease rents, prepaid time sales agreements,

wages, payroll taxes of employees of the Seller who enter the employment of Buyer, and similar

prepaid deferred items shall be prorated between the Seller and Buyer. All prorations shall be made

and paid insofar as feasible on the Closing Date, with the fmal settlement within ninety (90) days

after the Closing Date. In the event of any dispute between the parties as to any such adjustments,

such dispute shall be resolved by an independent certified public accountant mutually acceptable to

the parties, whose determination shall be binding upon the parties, their successors and assigns, and

the fees and expenses of such accountant shall be paid one-half (112) by Seller and one-half (1/2) by

Buyer.

1.6 Accounts Receivable. Seller shall retain all accounts receivable arising on or

prior to the Closing Date relating to the Station. Buyer's sole responsibility with respect to such

accounts receivable shall be to forward to Seller any monies delivered by such account debtors ("Pre-
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Closing Debtors'') to Buyer after the Closing which monies are in payment ofsuch accounts receivable

arising on or prior to the Closing Date. Seller retains responsibility for all sales commissions payable

with respect to such accounts receivable. Buyer acknowledges that Seller may and Seller will not be

prohibited from pursuing its remedies available at law against Pre-Closing Debtors who are in default

under accounts receivable arising on or prior to the Closing Date. Without limitation of the foregoing,

Buyer further acknowledges and agrees that monies paid to Buyer within 60 days after the Closing

Date shall be deemed to be payment of pre-Closing accounts receivable unless the Pre-Closing Debtor

indicates otherwise to Buyer and Seller in writing.

1.7 Termination. Subject to the provisions of Section 1.8 hereof, this Agreement may

be terminated by:

(a) The mutual consent ofSeller and Buyer.

(b) Seller at any time on or prior to the Closing Date if(i) any of the representations or

warranties of Buyer contained herein shall prove to be inaccurate in any material respect or

Buyer shall materially breach any covenant or other obligation imposed on it pursuant to this

Agreement, which breach continues unremedied for ten (10) days after notice thereof to Buyer

or (ii) the conditions set forth in Section 5.2 hereofshall not have been met by the Closing Date,

or under the circumstances described in Section 6.2 hereof.

(c) Buyer at any time on or prior to the Closing Date if (i) any ofthe representations or

warranties of Seller contained herein shall prove to be inaccurate in any material respect or

Seller shall materially breach any covenant or other obligation imposed on it pursuant to this

Agreement, which breach continues unremedied for ten (10) days after notice thereof to Seller

or (ii) the conditions set forth in Section 5.1 hereofshall not have been met by the Closing Date,

or under the circumstances described in Sections 6.2 and 8.7 hereof.

(d) Seller or Buyer at any time after July 15, 1995, if the Closing Date shall not have

occurred by such date for any reason by giving notice ofsuch termination to the other party.
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(e) Notwithstanding anything herein to the contrary, the rights and obligations of the

Buyer and the Seller, respectively, under Section 1.8 and Section 10.5 hereof shall survive any

termination ofthis Agreement.

1.8 Right to Receive Deposit Upon Termination.

(a) The deposits provided for in Sections 1.3(a) and (b) hereof are being held in escrow

by the Broker until the Closing or earlier termination of this Agreement in accordance with the

terms hereof.

(b) In the event that this Agreement is terminated by Seller pursuant to Section

1.7(b)(i) hereof or pursuant to Section 1.7(b)(ii) hereof provided that such termination is due to

the failure of a condition set forth in subsections (a) or (b) of Section 5.2 hereof, and provided

that Seller is not in breach of or default under any term or provision of this Agreement, the

Buyer shall forfeit all right, title and interest in such deposits and the Seller shall be entitled to

receive the full amount thereof, plus any accrued interest thereon, as liquidated damages for

the Buyer's default hereunder (it being agreed that in light ofthe nature of the Assets, damages

are impossible to calculate with any precision, that such amount is a reasonable estimate of

Seller's damages in the event ofBuyer's default hereunder and such amount is not intended as a

penalty).

(c) In the event that this Agreement is terminated (i) pursuant to Section 1.7(a)

hereof, (ii) by Seller pursuant to Section 1.7(b)(ii) hereof provided that such termination is due

to the failure ofa condition set forth in subsections (c) or (d) ofSection 5.2 hereofor pursuant to

Section 6.2 hereof, (iii) by Buyer pursuant to Section 1.7(c) hereof, or (iv) by either party

pursuant to Section 1.7(d) hereof, the Buyer shall be entitled to receive the full amount of such

deposit, plus any accrued interest thereon.

ARTlCLEII

THE CLOSING

The Closing of the transactions contemplated by this Agreement (the "Closing") shall

take place at the offices of Andrews & Kurth L.L.P., located at 600 Travis, 4200 Texas Commerce
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Tower, Houston, Teus 77002, at such time as may be agreed upon by the parties on a date not later

than ten (10) days following satisfaction of all conditions precedent to Closing set forth in Article V

hereof, including without limitation the receipt of a Final Order (as defined in Section 6.3 hereof) of

the FCC, but in any event not later than July 15,1995, unless extended by mutual agreement ofBuyer

and Seller. The actual date of Closing is herein called the "Closing Date."

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF SELLER

Seller hereby represents and warrants to Buyer that:

3.1 Organization and Authority. Seller is a corporation duly organized, validly

existing and in good standing under the laws of the State of Texas, and has full power and authority to

enter into this Agreement and to carry out the transactions contemplated hereby. The execution and

delivery of this Agreement by Seller has been duly authorized by all necessary corporate action and

this Agreement constitutes a valid and binding agreement enforceable against Seller in accordance

with the terms hereof. To Seller's actual knowledge, except for obtaining the consent and approval of

the FCC and the other required consents and approvals indicated on Exhibit 3.1 attached hereto,

Seller has full right, power and authority to sell the Assets to Buyer pursuant to the terms hereof

without the consent or approval ofany third party or regulatory agency.

3.2 No Defaults. Except as disclosed in Exhibit 3.2 attached hereto, the execution,

delivery and performance of this Agreement will not result in a material breach or violation by Seller

of, nor constitute a default by Seller under, the Articles of Incorporation or Bylaws of Seller or any

contract, permit, license, certificate, franchise, statute, ordinance, rule, regulation, agreement,

instrument or order known to Seller and to which Seller is a party or by which Seller or any of the

Assets are bound.

3.3 Properties and Liabilities.

(a) All material real and personal property owned or leased by Seller and currently

used in the operation of the Station is described in Section 1.1 and Exhibits 1.1A through 1.1D.
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Except as described in Section 1.1 and Exhibits 1.1A through 1.10. there are no other material

rights. assets or property used by Seller in connection with the business or the operation of the

Station. Seller has (except as disclosed on Exhibit 3.3A hereto) and at Closing will have title to

all of the Assets. free and clear of any and all liens, claims, mortgages, conditional sale

agreements, charges or encumbrances of any nature whatsoever including, without limitation,

those matters disclosed on Exhibit 3.3A hereto. except for the Permitted Encumbrances. All

such encumbrances, other than the Permitted Encumbrances, shall be fully discharged and

released on or prior to the Closing Date by Seller.

(b) At the Closing, Seller will sell, transfer and convey to Buyer title to the Assets,

subject only to the Permitted Encumbrances by means of (i) a Bill of Sale and Assignment

substantially in the form of the Bill of Sale and Assignment attached hereto as Exhibit 3.3B

(the "Bill ofSale") with respect to the portion of the Assets consisting ofpersonal property, (ii) a

special warranty deed substantially in the form of the Special Warranty Deed attached hereto

as Exhibit 3.3C (the "Special Warranty Deed") with respect to the portion of the Assets

consisting ofreal property owned by Seller, and (iii) an assignment ofleases substantially in the

form of the Assignment of Leases attached hereto as Exhibit 3.30 (the"Assignment of Leases")

with respect to the portion of the Assets consisting ofreal property leased by Seller.

(c) To the actual knowledge of Seller, the Assets are in good operating condition and

repair (reasonable wear and tear excepted), and no notice ofany violation ofzoning, building or

other regulating laws, statutes, and regulations relating to such property and assets which

would materially adversely affect the Assets or operation thereof, has been received and not

resolved on or prior to the date hereof.

(d) A true and complete list and description of the insurance policies maintained by or

on behalfofSeller with respect to the Station is annexed hereto as Exhibit 3.3E.

3.4 Contracts. Exhibits 1.1C and 1.10 include (or reference) a true and accurate list of

each written lease, agreement, commitment and contract and, to the actual knowledge of Seller, any

oral lease, agreement, commitment and contract, material to the Station or its operations, to which
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Seller is a party or by which Seller or the Assets are bound. True and complete copies of all items

referenced on Exhibit 1.1C and 1.1D have been or will be furnished to Buyer prior to Closing.

3.5 Permits and Licenses; Regulatory Compliance. Seller holds all authorizations,

permits and licenses from the FCC and other regulatory agencies and authorities necessary for the

operation of the Station, including the authorizations, permits and licenses described in Exhibit 1. lB.

Seller has complied with, and has operated and is operating the Station in all material respects in

accordance with the terms and conditions of all of said authorizations, orders, notices, requirements

and other directives and in accordance with the laws, rules and regulations of the FCC and other

regulatory agencies and authorities applicable to such operation, the failure to comply with which

would jeopardize the transactions contemplated by this Agreement or otherwise materially adversely

affect the Assets or the business or operation of the Station by Buyer. No proceedings are pending or,

to the actual knowledge of Seller, threatened which may result in the revocation, modification, or

suspension ofany of said authorizations, the denial ofany pending applications, the issuance ofa cease

and desist order or the imposition of any administrative sanction against Seller.

3.6 Litigation. Except as disclosed on Exhibit 3.6, there is no litigation, proceeding or

investigation pending or, to the actual knowledge of the Seller, threatened in which the Seller is or

will be a party and which would jeopardize consummation of the transactions contemplated by this

Agreement or otherwise materially adversely affect the Assets or the business or operation of the

Station by Buyer.

3.7 Employee Matters.

(a) Attached as Exhibit 3.7A hereto is a complete list of all employees of Seller

employed in connection with the operation ofthe Station ("Employees"), together with a written

description of the rates of pay and employment benefits (including bonus and vacation policy)

applicable to Employees. Except as provided in Exhibit 3.7A, no Employee has any written

employment agreement, and there is no Employee whose employment is not terminable at will

without severance payor other penalty.
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(b) Seller has, to its actual knowledge, complied with all applicable federal, state, and

local laws, ordinances, rules and regulations and requirements relating to the employment of

the Employees, including but not limited to the provisions thereof relating to wages, hours,

collective bargaining, payment ofSocial Security, unemployment and withholding taxes. Seller

is not, to its actual knowledge, liable for any arrears of wages or any taxes or penalties for

failure to comply with any of the foregoing. Seller has not had any written or, to Seller's actual

knowledge, oral retirement, pension, profit sharing, bonus, hospitalization, vacation or other

employee benefit plan, practice, agreement or understanding with respect to the Employees

except as set forth on Exhibit 3.7B hereto.

(c) Seller has no contract, agreement or understanding, written or, to Seller's actual

knowledge, oral, with any labor union or other labor organization or employee bargaining

group with respect to any of the Employees, nor, to Seller's actual knowledge, has Seller been

contacted by any such union, organization or group with respect to representation or

organization of the Employees. No labor disturbances by the Employees have arisen or, to

Seller's actual knowledge, been threatened which would adversely affect the business or

business prospects ofSeller or the Assets.

3.8 Taxes. Seller has filed or will file prior to the Closing all income tax returns, sales

and use tax returns, all corporate franchise tax returns, any gross receipts or utility tax returns and

all real and personal property tax returns which it is required to file with respect to the Assets on or

prior to Closing, and has paid or will pay all taxes as shown on such returns and all assessments

received to the extent that such taxes and assessments have become due and payable and are not being

contested; provided, however, that Seller shall remain liable for all taxes accrued prior to the Closing

Date, whether or not contested. Ad valorem and similar taxes relating to the real property being sold

to Buyer hereunder for the calendar year of Closing shall be prorated as of Closing. Ifad valorem tax

information for the year of Closing is not available at the Closing, such proration shall be based upon

the calendar year for the year immediately preceding the year of Closing. As soon as the amount of

assessed taxes on the real property being sold to Buyer hereunder is finally determined for the year of
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Closing, Seller and Buyer shall promptly adjust the proration of such taxes and Seller or Buyer, as the

case may be, shall promptly pay to the other any amount required as a result of such adjustment. This

Section 3.8 shall specifically survive the Closing.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer hereby represents and warrants to the Seller that:

4.1 Corporate Organization. Good Standing and Approval. Buyer is a corporation

duly organized, validly existing and in good standing under the laws of the State of Texas and has full

power and authority to enter into this Agreement and to carry out the transactions contemplated

hereby.

4.2 Authorization. The execution and delivery of this Agreement by Buyer and the

performance of the transactions contemplated. hereby have been duly and validly authorized by the

Board of Directors of Buyer and all other necessary corporate action, and this Agreement constitutes a

valid and binding agreement enforceable against Buyer in accordance with its terms.

4.3 Compliance. The execution and delivery ofthis Agreement and the consummation

of the transactions contemplated. hereby will not result in the breach of any of the terms and

conditions of, constitute a default under or violate the Articles of Incorporation or Bylaws of Buyer, or

any agreement, lease, mortgage, note, bond, indenture, license or other material document to which

Buyer is a party or by which it is bound, or violate any law, rule, regulation, order, writ, injunction or

decree ofany court, administrative agency or governmental body.

4.4 Brokerage or Finder's Fee. Buyer has not employed any broker or finder or

incurred any liability for any brokerage fees, commissions or fmder's fees in connection with the

transactions contemplated herein.

4.5 Qualification. To Buyer's knowledge, there are no facts existing which would,

under present law (including the Communications Act of 1934, as amended) and present rules,

regulations and practices of the FCC, disqualify Buyer as an assignee of the licenses, permits,

-12-



,; , .j;;' *+.

,-,"

applications and authorizations listed on Ezhibit l.lB, or as an owner and/or operator of the Assets

and the Station, and Buyer will not take any action which would cause such disqualification. Should

Buyer become aware of any such facts, it will promptly notify Seller in writing thereofand use its best

efforts to prevent any such disqualification.

4.6 Litigation. There is no judgment or order of any administrative body or court

presently outstanding against Buyer and/or its affiliates, subsidiaries or parent corporation which

might affect Buyer's ability to consummate the transactions contemplated by this Agreement

(including without limitation timely payments of all amounts to become due under the Promissory

Note) or which may question the validity of Buyer's execution of this Agreement or ofany action taken

or to be taken by Buyer pursuant to or in connection with any ofthe provisions of this Agreement and

no such judgment or order is pending or, to the knowledge ofBuyer, threatened.

ARTICLE V

CONDITIONS PRECEDENT

5.1 Conditions Precedent to Buyer's Obligation Hereunder. The obligations of Buyer

to consummate the transactions contemplated by this Agreement are subject to satisfaction (unless

waived in writing by Buyer) ofthe following conditions precedent:
",--

(a) Seller shall have performed and complied with all agreements set forth in this

Agreement to be performed or complied with by Seller prior to or at the Closing including,

without limitation, the agreements and conditions provided in Section 7.1(a).

(b) All representations, warranties and covenants of the Seller in this Agreement

shall be true and correct as of the date hereof and as of the Closing Date, unless otherwise

provided by this Agreement.

(c) All requisite consents by third parties, including the FCC and other government

agencies and instrumentalities, to Seller's assignment to Buyer of the permits, licenses, leases,

and other executory contracts of Seller requiring such consents, all as indicated on Ezhibit 3.1,

shall have been obtained.
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(d) Buyer shall be able to obtain at Buyer's 80le cost, if Buyer 80 elects, an Owner's

Title Insurance Policy guaranteeing Buyer's title to all real property owned or leased by Seller

in connection with its operation of the Station including, without limitation, the interests in

real property described and referenced on Exhibit 1.10 attached hereto, subject only to the

Permitted Encumbrances and the Standard Printed Exceptions.

5.2 Conditions Precedent to Seller's Obligations Hereunder. The obligations of Seller

to consummate the transactions contemplated by this Agreement are subject to satisfaction (unless

waived in writing by Seller) of the following conditions:

(a) Buyer shall have performed and complied with all agreements set forth in this

Agreement to be performed or complied with by Buyer prior to or at the Closing including,

without limitation, the agreements and conditions provided in Section 7.1(b).

(b) All representations, warranties and covenants ofBuyer in this Agreement shall be

true and correct as of the date hereof and as of the Closing Date, unless otherwise provided by

this Agreement.

(c) All requisite consents by·third parties, including the FCC and other government

agencies and instrumentalities, to Seller's assignment to Buyer of the permits, licenses, leases,

and other executory contracts ofSeller requiring such consents, all as indicated on Exhibit 3.1,

shall have been obtained.

(d) Seller shall be able to obtain at Seller's sole cost, ifSeller 80 elects, a Mortgagee's

Title Insurance Policy, in the amount of the Promissory Note, with respect to all real property

covered by the Owner's Title Insurance Policy referenced in Section 5.1(d) hereof.

ARTICLE VI

FCC APPROVAL

6.1 FCC Approval and Procedure. It is understood that the Closing of this transaction

is subject to prior written consent of the FCC including the grant by the FCC of any waivers required

under the FCC's Rules and Regulations. The parties shall join in and file with the FCC, within three

(3) days from the date hereof, a joint application requesting the FCC's written consent to the
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assignment to Buyer as contemplated herein of the FCC permits and licenses and other authorizations

for the Station (the "Application"). Each of the parties hereto shall diligently take or cooperate in the

taking of all reasonable steps that are necessary or appropriate to expedite the prosecution and

favorable consideration of the Application. Each party has been and shall be independently advised

by its own counsel and each shall pay its own legal, engineering, accounting and/or other fees and

expenses in connection with the preparation and prosecution of the Application and the transactions

contemplated hereby, except as otherwise expressly provided herein. Seller will provide all local

advertising required by the FCC with respect to the filing of the Application. The costs of publishing

notice and any filing, grant or other fees which may be levied by the FCC in connection with this

transaction will be paid one-half (1/2) by Seller and one-half (1/2) by Buyer.

6.2 Failure to Receive FCC Approval. If, within 60 days from the date ofpublic notice

by the FCC that the joint application referred to in Section 6.1 hereof has been accepted for filing by

the FCC, the FCC shall have failed or refused to grant the written consent referred to in Section 6.1
,/

hereof, then either of the parties hereto may terminate this Agreement upon at least ten (10) days

written notice to the other; provided, however, that the Closing has not already taken place and such

notice of termination is given prior to the date on which such consent shall have been granted and

'-" become a Final Order (as hereinafter defined); and provided further, that the party giving such notice

shall not be in default under any provisions of this Agreement, which default is the basis for the

failure or refusal of the FCC to grant such consent. After any such termination as provided in this

Section 6.2, no party to this Agreement shall have any liability to any other party with respect to the

subject matter hereof (except with respect to the last sentence of Section 6.1), and this Agreement

shall be deemed to have no further force and effect.

6.3 Final Order. For the purpose ofthis Agreement, a "Final Order" shall mean action

by which the FCC consents to the assignment as above described, which action is no longer subject to

review or reconsideration by the FCC or to judicial review.
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ARTICLE VII

CLOSING MATrERS

7.1 Procedures. Upon the satisfaction, or waiver in writing of satisfaction by the party

entitled to the benefits thereof, of the conditions precedent set forth in Sections 5.1 and 5.2 hereof,

respectively, Buyer and Seller shall cause the Closing to take place, as provided herein.

(a) At the Closing, the obligations of Seller shall be as follows (and the performance of

such obligations shall be a condition to the obligations ofBuyer to be performed at the Closing):

(i) Seller shall deliver to Buyer a certificate of one ofSeller's executive officers

confirming the matters referenced in Section 5.Hb) hereof;

(ii) Seller shall execute and deliver to Buyer the Bill of Sale and such other

endorsements, assignments and instruments of conveyance in recordable form as may

reasonably be requested by Buyer effectively to vest in Buyer good, indefeasible and

unencumbered title, subject to the Permitted Encumbrances, in and to the Assets

including, without limitation, the Special Warranty Deed and the Assignment ofLeases;

(iii) Seller shall deliver to Buyer an Affidavit that Seller is not a "foreign

person" (as defined in Internal Revenue Code Section 1445(£)(3) and regulations issued

thereunder);

(iv) Seller shall deliver to Buyer true copies of duly adopted corporate

resolutions authorizing this transaction in accordance with Section 3.1; and

(v) Seller shall, jointly with Buyer, deliver instructions to Broker regarding

release of the deposits (in the aggregate amount of $25,000 plus any interest and other

income earned thereon) from escrow;

(b) At the Closing, the obligations of Buyer shall be as follows (and the performance

by Buyer of such obligations shall be a condition precedent to the obligations of Seller to be

performed at the Closing):
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(i) Unless Buyer shall elect to pay the balance of the Purchase Price in cash as

provided in Section 1.3(c), Buyer shall deliver to Seller the Promissory Note referred to in

Section 1.3(b) hereof;

(ii) Buyer shall pay to Seller the amount stated in Section 1.3(b) in the manner

set forth therein;

(iii) Buyer shall deliver to Seller a certificate of one ofBuyer's executive officers

confirming the matters referenced in Section 5.2(b) hereof;

(iv) Buyer shall execute and deliver to Seller the Assumption Agreement;

(v) Buyer shall deliver to Seller true copies of duly adopted corporate

resolutions authorizing this transaction in accordance with Section 4 .2;

(vi) Buyer shall, jointly with Seller, deliver instructions to Broker regarding

release of the deposits (in the aggregate amount of $25,000, plus any interest and other

income earned thereon) from escrow;

(vii) Buyer shall execute and deliver to Seller (A) a Security Agreement

substantially in the form of Exhibit 7.1A attached hereto (the "Security Agreement"), (B) a

Deed of Trust substantially in the form of Exhibit 7.1B attached hereto, and (C) UCC·1

fmancing statements covering the Collateral (as defined in the Security Agreement); and

(viii) Buyer shall execute and deliver to Seller a Lease Agreement in the form of

Exhibit 7.1C attached hereto.

7.2 Timing. All deliveries made and other acts performed at the Closing shall be

deemed to have occurred simultaneously.

ARTICLE VIII

COVENANTS

8.1 Seller's Covenants and Agreements. Seller from and after the execution and

delivery of this Agreement to and including the earlier to occur of the termination of this Agreement

or Closing:
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